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Questions:

 “Mr. Price, we have found a use for this 
manufacturing byproduct that we used to 
send under manifest to a hazardous waste 
disposal facility so it’s no longer a waste
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disposal facility, so it s no longer a waste, 
right?”

 “And it’s out of the RCRA system, right?”  

Answer:

 “It depends.”
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Bridging the Gap: By-Product 
Synergy
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Examples

 Battery recycling

 Scrap metals

 Waste fuels
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 Industrial manufacturer byproduct from air 
pollution scrubber

 Natural blasting/cleaning material

 Solvent recycling

 Product breakage, spoilage, outdated

Common situations

 Environmental inspections

 Industrial materials

 Those who do not think of themselves as 
h dli t
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handling waste
 Laboratories

 Manufacturing reusables corral / boneyard

 Onsite vs. offsite reuse
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Regulations when recycling

 Resource Conservation and Recovery Act
 40 CFR 261.2--Definition of Solid Waste

 State laws
 Local laws
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 KEY:  Waste determination and management

 Comprehensive Environmental Response, 
Compensation and Liability Act

RCRA: Definition of solid 
waste

 40 CFR 261.2
 - 2008 Revision

 - Pre-2008 version

 State laws
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 State laws
 - Missouri:  Pre-2008 version

 - Other states: 2008 version

40 C.F.R. 261.2 (2005)
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40 CFR 261.2

 40 CFR 261.2(a)(1):  Solid waste is material 
that has been discarded

 40 CFR 261.2(a)(2):  Discarded means:
Ab d d
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 - Abandoned

 - Recycled as described in 40 CFR 261.2(c)

 - Inherently waste-like 

40 CFR 261.2

 40 CFR 261.2(c):  Materials are solid wastes 
if they are recycled as follows:
 - Used in manner constituting disposal (chart)

 Burned for energy recovery (chart)
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 - Burned for energy recovery (chart)

 - Reclaimed (chart)

 - Accumulated speculatively

 40 CFR 261.2(d):  Inherently waste-like 
materials are wastes when recycled in any 
manner. [List follows in regulation]

Key RCRA definitional terms, 
questions

 “Spent material,” “byproduct,” “sludge,” 
“reclaimed,” “recycled”

 Has the generator decided to discard it?
SHOULD th h ?
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 SHOULD they have?

 Has the owner made a “waste” determination 
or a “product” determination?
 - Documented?

 - Examples:  Boneyards, off-spec materials or 
take-back storage 
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Key RCRA definitional terms, 
questions

 Is it used directly as a substitute for a 
commercial product?

 Is it a pollution control sludge?

I it d b f ?
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 Is it processed before reuse?

 Is it in a closed loop?

 Is it accumulated speculatively?

 Is it burned for energy recovery?

 Is it used in a manner constituting disposal?  

Key RCRA definitional terms, 
questions

 If you contend a material is not a solid waste
 40 CFR 261.2(f)

 Is there a known market?

 Do you have documentation?
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 Do you have documentation?

 Owners/operators: Can you show you can recycle 
it? 

Recyclable lead-acid batteries
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Electronics
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Missouri Guidance,
October 2006
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Missouri Guidance,
October 2006

 Marketing and reuse:
 Able to document ability to reuse the material

 Actively attempting to market the material

St
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 Storage: 
 Protected from environment

 Must be able to identify the material
 -training issues

 Store as if it has value
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MDNR Guidance, Cont’d

 Containers in good 
condition

 Expiration dates?  
Partially used?

L b t i
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 Laboratories

 Older, Off-Spec Materials

 Maintenance materials

Labs, paints
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MDNR Guidance, cont’d

 Can it be used as a substitute for another 
product without any processing or treatment?
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Implications

 Hazardous waste inspections

 Storage
 RCRA storage requirements met?

 RCRA treatment?
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 RCRA treatment?

 Transactions with buyers
 Manifesting

 Making available for sale
 For example, Online exchanges

Bridging the Gap: By-Product 
Synergy
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Planet Reuse
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repurposedMaterials
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Consumer products
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Other examples

 Demolition materials

 Used consumer products:  Electronics, white 
goods, automobiles

I d t i l b d t d t
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 Industrial byproducts, co-products

 Fertilizer ingredients

 Large-lot, mixed goods transactions

 Solvents

 Metals 

Industrial facilities!
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Resources

 Federal regulations

 State regulations, guidance

 Regulators
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 McCoy’s RCRA Unraveled
 - Eight ways to treat hazardous waste w/o permit

 EPA RCRA Online determinations, guidances

 EPA regulatory preambles

 Social media 

Industrial materials
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Case Study 1

 Fiberglass manufacturer

 Acetone

 Recycling for parts cleaning
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 Award

 State award

 EPA inspection

Case study 2

 Acid

 Opportunity:  Clean through R.O. unit, reuse 
in manufacturing new product

Pil t j t R O it i th t t
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 Pilot project: R.O. unit in another state

Case study 3

 Chemical manufacturer

 Product from air pollution scrubber:  
Phosphoric acid

Hi h lit
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 - High quality

 Shipped to reuser, not manifested

 Change reuser to fertilizer manufacturer

 KDHE inspection, citation

Case study 4 

 Chemical manufacturer

 Byproduct manifested as hazardous waste to 
treatment facility

F d U f t i l t i

www.spencerfane.com Kansas City  Omaha  Overland Park  St. Louis  Jefferson City  Denver

 Found:  User of material to use in own 
manufacturing process

 Next steps

Case study 5

 Manufacturer
 Process using VOC solvent to wash and 

remove oily substances from large quantities 
of materials
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 How will that material and the process units 
be handled and permitted?
 - Permitting
 - Waste and disposal matters 
 - Closed loop?  40 CFR 261.4(a)(8)

Superfund and liability

 Superfund overview

 Is it an arrangement for disposal?

 Useful product defense
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Liability considerations

 Seller’s liability for improper reuse

 Superfund considerations
 Liability to those who sell recyclable products:  Is 

it “arrangement for disposal”?
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it arrangement for disposal ?

Superfund Liability:  Statutory 
provisions

 CERCLA section 127: Exemption for certain 
persons who “arrange for recycling”
 Not owners of operators

 Specific materials: Scrap paper plastic rubber
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 Specific materials:  Scrap paper, plastic, rubber 
(not tires), glass, textiles, lead, NiCd batteries, 
other batteries, metal

Superfund Liability:  Statutory 
provisions, cont’d

 EPA guidance, 2002
 Burden on those claiming exemption

 Site-specific facts:
 Is recycling actually occurring?
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 Is recycling actually occurring?

 Nature of hazardous substances

 Nature of transaction, prices paid

 Compliance with management standards

 Specific discussions for certain recyclable 
materials (e.g., scrap automobiles, metal pieces) 

Superfund Liability: Burlington 
Northern case 

 Supreme Court decision, 2009

 Seller’s intent is a factor
 - Continuum:  Intent to dispose of hazardous 

substances v useful product transactions
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substances v. useful product transactions

 No liability found on those facts
 - Mere knowledge of spills not enough

 - Sales of new products

 - Principles could be applied to recyclable 
materials transactions  

Drum recycling, for example
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Drum recycling, for example
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Developing your strategy 

 Understand the regulations; Read them 
carefully

 Don’t assume
L l i i
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 - Legal opinion

 - Regulatory inquiry, determination

 - Compelling factual, technical, legal analysis

Inspections, inquiries

 Site visit

 How are your materials being handled?
 - Processes?

St ?
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 - Storage?

 - Do they produce waste before reuse, or after?

 Permits, authorizations
 - But they might not protect you from all liabilities!

Contracting 

 Representations, warranties

 Indemnities

 Inspections
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 Other

Questions?

James  T. Price
Spencer Fane Britt & Browne LLP

1000 Walnut Street, Suite 1400
Kansas City MO 64106
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Telephone:  816-292-8228
Fax:  816-474-3216
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